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OPINION
PETER G. SHERIDAN, U.S.D.J.

*1 The Court adopts the report and recommenda-
tions of Magistrate Judge Hedges, and offers some
additional comments regarding the removal of ac-
tions.

The District Court is one of limited jurisdiction.
See Mansfield, C. & L.M. Ry. Co. v. Swvan, 111 U.S.
379, 383, 4 S.Ct. 510, 28 L.Ed. 462 (1884).

A defendant may remove any civil action from a
state court to a federal court. See 28 U.S.C. § 1441.
A defendant's right of removal is a statutory one,
and the procedures to effect removal must be fol-
lowed. See Lewis v. Rego, 757 F.2d 66, 68 (3d
Cir.1985). Removal statutes are to be strictly con-
strued, and all doubts are resolved in favor of re-
mand. See Landman v. Borough of Bristol, 896
F.Supp. 406, 408 (E.D.Pa.1995) (citing Boyer v.
Snap-On Tools Corp., 913 F.2d 108, 111 (3d
Cir.1990), cert. denied, 498 U.S. 1085, 111 S.Ct.
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959, 112 L.Ed.2d 1046 (1991)). Under 28 U.S.C. §
1446, a defendant must remove within thirty days
of service of the complaint. The Court of Appeals
for the Third Circuit has construed § 1446 to re-
quire that all defendants must join in the removal
petition. See Lewis, 757 F.2d at 68 (citing Northern
[llinois Gas Co. v. Airco Indus. Gases, 676 F.2d
270, 272 (7th Cir.1982)). The so-called rule of un-
animity provides that “all defendants must join in
the notice of removal or otherwise consent to the
removal.” Ogletree v. Barnes, 851 F.Supp. 184,
186 (E.D.Pa.1994) (emphasis added). “A motion to
remand the case on the basis of any defect in re-
moval procedure must be made within 30 days after
the filing of the notice of removal under section
1446(a).” 28 U.S.C. § 1441.

“Ordinarily, al of the defendants in the state court
action must consent to the removal and the notice
of removal must be signed by all of the defend-
ants....” 14C Charles Alan Wright, Arthur R. Miller
& Edward H. Cooper, Federal Practice and Pro-
cedure § 3731 (3d ed.1998) (citing Balazik v.
County of Dauphin, 44 F.3d 209, 213 (3d Cir.1995)
). “Failure of all defendants to join is a ‘defect in
removal procedure’ within the meaning of §
1447(c)....” Balazik, 44 F.3d at 213. There are ex-
ceptions to the unanimity rule, however. The unan-
imity rule may be disregarded where: (1) a non-
joining defendant is an unknown or nominal party;
(2) where a defendant has been fraudulently joined;
or (3) when a non-resident defendant has not been
served at the time the removing defendants filed
their petition (the “non-service exception”). Bal-
azik, 44 F.3d at 213 n. 4 (citing McManus v. Glass-
man's Wynnefield, Inc., 710 F.Supp. 1043, 1045, n.
5 (E.D.Pa.1989)); Lewis, 757 F.2d at 68.

In this magistrate appeal, Cozen O'Conner primar-
ily argues that Lloyd's of London is an unknown
party. In order to understand defendant's position, it
is necessary to be acquainted with the Lloyd's of
London structure. Lloyd's of London and the Lon-
don Market (“Lloyd's’) is considered an unincor-
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porated association under British law, and is com-
posed of many individual investors who may be li-
able for some portion of a loss. Howard M. Tollin
and Mark Deckman, Lloyd's of London and the
Problem with Federal Diversity Jurisdiction, 9 J.
Transnat'l L. & Pol'y 289, 290 (2000). Lloyd's is
not an insurance company, nor does it underwrite
insurance. Id. at 292. It operates as a marketplace
where investors buy and sell insurance risks. Id.
Lloyd's provides the staff, services and offices to
enable these investors and their underwriters to do
business on a day-to-day basis. I1d. Lloyd's consists
of investors called, “Names,” who form unincorpor-
ated groups referred to as syndicates. 1d. These syn-
dicates underwrite insurance coverage for an in-
sured through agents, called lead underwriters, who
act on behalf of the syndicate. Id.

*2 According to Cozen O'Conner, the syndicate is
not the proper defendant, but rather the Names are
the proper defendants. See, Lowsley-Williams v.
North River Ins. Co., 884 F.Supp. 166, 168
(D.N.J.1995). It is argued that “[s]yndicates are in-
formal associations of Names, which may not be
sued.” Thus, defendant argues that because the
identities of the Names were unknown at the time
of removal, the unknown party exception applies
and excuses defendant from obtaining consent from
its co-defendant(s).

Plaintiff's Complaint names the “Underwriters of
Lloyds of London” as a defendant. According to
Lowsley, “the Underwriter of a Lloyd's syndicate
does not hold legal title to any Name's assets, nor
does the Underwriter sue or get sued in only an in-
dividual capacity. [ ] Rather, the Underwriter sues
or gets sued as a representative of all the Names in
the syndicate as well as in an individual capacity.”
Lowsley, 884 F.Supp. at 169 (citing International
Ins. Co. v. Certain Underwriters at Lloyd's London,
1991 U.SDist. LEXIS 12937 a *11
(N.D.111.1991)).

The definition of what constitutes an “unknown
party” is ambiguous. Balazik v. County of Dauphin,
44 F.3d 209, 213 (3d Cir.1995). The statute does
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not define the term and the parties have not cited
any case law that explains it adeguately. In one
case, the Fourth Circuit found a party to be un-
known since “there is nothing in the record to show
the existence of any such juristic person or per-
sons.” Perpetual Building and Loan Assoc. V.
Series Directors of Equitable Building and Loan
Assoc., Series No. 52, 217 F.2d 1, 6 (4th Cir.1954).
The case at bar is clearly distinguishable from
Green v. America Online, 318 F.3d 465 (3d
Cir.2003), cert. denied, 540 U.S. 877 (2003), cited
by defendant. There, the Third Circuit ruled that
John Doe 1 and John Doe 2 were not required to
join in the notice of removal because they were un-
known. While this Court makes no ruling on the
status of the Names and whether they constitute un-
known parties, like a John Doe in Green, or
something else, consent of the Names is not what is
required.

Here defendants were aware of the entity of Lloyd's
of London, and knew the firm (Mendes and Mount)
and the attorney (Robert Priestly) in Newark, New
Jersey who “sometimes represents Lloyd's under-
writers when they are sued in New Jersey.” While
Mr. Priestly was unaware that Lloyd's had been
served with the Complaint at the time, defendants
were correct that Underwriters of Lloyd's of Lon-
don were, in fact, represented by Mendes and
Mount. Since the policy specifically provided that
service was permitted to be made on Mendes and
Mount in New York, Underwriters of Lloyd's of
London is an entity that could be served. These
facts were known to defendant.

Defendant maintains that the consequences of af-
firming the Magistrate's ruling “would be far reach-
ing” and “[t]reating anonymously designated
Lloyd's underwriters, such as the party named in
this lawsuit, as ‘known’ parties who must consent
to removal would inevitably lead to increased cases
of fraudulent joinder and forum shopping by
plaintiffs.” Thisisnot anovel concern as the debate
concerning Lloyd's of London and federal jurisdic-
tion has been the subject of several treatises and
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articles. See Litigating in the London Market:
Overview of Current Issues, SG004 ALI-ABA 377,
386 (2001); Lloyd's of London and the Problem
with Federal Diversity Jurisdiction, 9 J. Transnat'l
L. & Pol'y 289 (2000); Is It Still Possible to Litigate
Against Lloyd's in Federal Court?, 34 Tort & Ins.
L.J. 1065 (1999); Litigating Against Lloyd'sin Fed-
eral Court: Islt Still Possible?, 789 PLI/Comm 183
(1999).

*3 The issue is not resolved and, given the lan-
guage of the case law concerning the removal stat-
ute, the Court need not reach a final solution to the
guestion that has plagued many district and circuit
courts. As noted above, the removal statute should
be strictly construed and all doubts resolved in fa-
vor of remand. Abels v. State Farm Fire & Cas.
Co., 770 F.2d 26 (3d Cir.1985). Therefore, remand
to state court is required if any doubt exists over
whether removal was proper. Alessi v. Beracha, 244
F.Supp.2d 354, on remand 849 A.2d 939
(D.Del.2003); F.D.I.C. v. Wissel & Sons Const.
Co., Inc., 881 F.Supp. 119 (D.N.J.1995). Januszka
v. Kemper Ins. Co., 1994 WL 236463
(E.D.Pa.1994) (citing Shamrock Oil & Gas, 313
U.S. at 108-09; Boyer, 913 F .2d at 111).

In this case, there is doubt regarding whether re-
moval was proper. Cozen O'Conner has failed to
demonstrate, without doubt, that the Underwriter of
Lloyd's of London is an “unknown party” for I’—pl\llji
poses of the exception to the rule of unanimity.

FN1. The Court, therefore, need not ad-
dress the issue of whether subject matter
and diversity jurisdiction is satisfied.

Accordingly, the Report and Recommendation of
Magistrate Judge Hedges is affirmed. The matter is
remanded.

ORDER

This matter comes before this Court on Defendant
Cozen O'Conner, P.C.'s objections to the Report
and Recommendation of the Magistrate Judge, pur-
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suant to L. Civ. R. 72.1(c), granting Plaintiff Evan-
ston Insurance Co.'s motion to remand to the Super-
ior Court of New Jersey. The Court having con-
sidered the parties briefs and supporting papers;
and for the reasons set forth in the accompanying
Opinion; and for good cause shown;

IT IS on the 20th day of March 2007,

ORDERED that the Report and Recommendation
of the Magistrate Judge filed on December 14, 2006
is affirmed and the matter is hereby remanded to
the Superior Court of New Jersey.

REPORT & RECOMMENDATION

RONALD HEDGES, United States Magistrate
Judge.

INTRODUCTION

This matter comes before me on plaintiff's motion
to remand this civil action to the Superior Court of
New Jersey, Law Division, Essex County. Defend-
ant, Cozen O'Connor, P.C., opposes the motion.
The motion was referred to me by Judge Sheridan. |
have considered the papers submitted in support of
and in opposition to the motion. Oral argument was
heard on November 27, 2006.

BACKGROUND

On August 24, 2006, plaintiff filed a Complaint in
the Superior Court. Plaintiff served defendant
Cozen O'Connor with the summons and Complaint
on September 6, 2006.

Plaintiff mailed the summons and Complaint to de-
fendants Underwriters of Lloyds of London's
(“Lloyds”) attorneys, Mendes & Mount, New Y ork,
New York, on September 18, 2006. Plaintiff effec-
tuated service by mail after filing an Affidavit of
Diligent Inquiry on September 13, 2006. See Exhib-
it A to Certification of David M. Freeman, Novem-
ber 20, 2006. Lloyd's policy instructs that: “service

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of process ... may be made upon Mendes &
Mound.” See Exhibit A to Certification of David
M. Freeman, October 24, 2006. On September 29,
2006, Cozen O'Connor filed a Notice of Removal
pursuant to 28 U.S.C. § 1441. Lloyds did not join in
or consent to the removal.

*4 Cozen O'Connor aleges that it did not obtain
Lloyds consent because plaintiff did not properly
serve Lloyds and because the meaning of the party
designation, “Underwriters of Lloyds of London,”
was unclear. Cozen O'Connor states that it contac-
ted the Superior Court Clerk on September 13 and
29 and October 10, 2006, to determine whether a
return of service for Lloyds had been filed. The
Clerk replied that no return of service had been
filed. Cozen O'Connor also alleges that from
September 12 to September 29, 2006, its counsel
had several conversations with Robert Priestly of
Mendes & Mound in Newark. Cozen O'Connor
asked Mr. Priestly whether he could identify the in-
dividual underwriters and consent on their behalf to
removal. Mr. Priestly could not identify the under-
writers and therefore could not consent.

During the oral argument held before me on
November 27, 2006, Mr. Priestly confirmed that
Lloyds had been served.

Plaintiff argues that the removal was improper be-
cause Lloyds did not join in or consent to it and
seeks remand.

DISCUSSION

At issue is whether this action should be remanded
to the Superior Court based on a defect in removal.
Civil actions may be removed to the district court
only if it would have had original subject matter
jurisdiction over them. 28 U.S.C. § 1441(a). Sec-
tion 1332(a)(1) provides that subject matter juris-
diction may be based on diversity of citizenship
where “the matter in controversy exceeds the sum
or value of $75,000, exclusive of interest and costs,
and is between Citizens of different States ...” The
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moving party “bears the burden of showing that
federal subject matter jurisdiction exists, that re-
moval was timely and that removal is proper.” Boy-
er v. Shap-On Tools Corp., 913 F.2d 108, 111 (3d
Cir.1990).

Courts strictly construe the removal statutes
“against removal and all doubts are to be resolved
in favor of remand.' “ Boyer, 913 F.2d at 111. If an
action is not properly removed, the district court
must remand it to the State court from which it was
removed. 28 U.S.C. § 1447(c). If the motion to re-
mand is based on a procedural defect in the removal
process, it must be filed “within 30 days after the
filing of the notice of removal.” § 1447(c).

Section 1446 sets forth removal procedure. Sections
1446(a) and (b) require the removing defendant to
file a Notice of Removal in the district court within
30 days of receipt of the complaint. Also, “it is
well-settled rule of law-commonly known as the
‘rule of unanimity’-that all defendants must join in
or consent to the removal petition.” Michaels v.
New Jersey, 955 F.Supp. 315, 319 (D.N.J.1996):

While courts generally do not require all defend-
ants to sign the removal petition itself, most
courts have required some form of unambiguous
written evidence of consent to the court in timely
fashion. Moreover, although relatively few courts
have permitted defendants to voice their consent
orally, even these courts have required that the
oral consent be directed to the court, not merely
among the defendants themselves. [ 955 F.Supp.
at 321].

*5 The rule of unanimity does not apply where:

(1) a non-joining defendant is an unknown or
nominal party; or (2) where a defendant has been
fraudulently joined ... or [ (3) ] when a non-
resident defendant has not been served at the time
the removing defendants filed their petition. [
Balazik v. County of Dauphin, 44 F.3d 209, 213
(3d Cir.1995) 1.

This matter should be remanded for the following
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reasons: First, Cozen O'Connor failed to meet its
burden of proving that subject matter jurisdiction
exists. Cozen O'Connor's removal petition alleges
that this Court has original jurisdiction based on di-
versity of citizenship. Cozen O'Connor must prove
the existence of diversity at the time the Complaint
and the Notice of Removal were filed. See, e.g.,
Bazaar v. Peck, 1996 U.S. Dist. LEXIS 19693, *3-4
(E.D.Pa.1996). Cozen O'Connor failed to allege the
citizenship of the defendants comprising the party
designation, “Underwriters of Lloyds of London,”
at the time the Complaint and the Notice of Remov-
al werefiled.

FN1. Lloyds is a market where various in-
dividuals and companies bid on the right to
insure risks. Lowsley-Williams v. North
River Ins. Co., 884 F.Supp. 166, 167
(D.N.J.1995). These individuals and com-
panies are called “underwriters’ or
“Names.” Names “pay an entrance fee,
keep certain deposits at Lloyds and ... are
liable to the full extent of their personal
wealth for any risks undertaken.” 884
F.Supp. at 167-68.

In Lowsley, various Lloyds' underwriters
brought an action seeking a declaratory
judgment on their liability for reinsur-
ance contracts. The defendant moved to
dismiss for lack of subject matter juris-
diction, asserting lack of diversity. 884
F.Supp. at 166. The Court held that
Lloyds sues “as an individual and as a
representative of the Names’; therefore,
the citizenship of each Name must be
pled and the citizenship of all Names is
considered in determining the existence
of complete diversity. 884 F.Supp. at
172-73.

Cozen O'Connor argues that it should be excused
from making this showing because the plaintiff
failed to identify the underwriters or Names in the
Complaint. However, this fact does not excuse
Cozen O'Connor from its affirmative obligation un-
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der the removal statutes. As the court in Davis v.
Baer, 599 F.Supp. 776 (E.D.Pa.1984), explained:

[A]ls a matter of general practice, state court
plaintiffs do not routinely allege the citizenship
of the parties in their complaints, and that where
the initial pleading is “indeterminate’ as to the
parties citizenship, ‘the burden is on the defend-
ant seeking removal to scrutinize the case and re-
move it in a timely fashion.” [ 599 F.Supp. at
779].

Additionally, to prove the existence of diversity jur-
isdiction under Section 1332(a)(1), Cozen
O'Connor must show that the claims against each
Name exceed $75,000. E.R. Squibb & Sons, Inc. v.
Accident & Casualty Ins. Co., 160 F.3d 925, 933
(2d Cir.1998). Lloyds counsel has indicated that
there may be thousands of Names. Each Name is
severaly liable only for the portion of risk that it
insured. Given that the plaintiff's claims against the
Names total $1 million, it isunlikely that the claims
against each Name will exceed the $75,000 liability
threshold.

In its November 30, 2006, letter to Judge Sheridan,
Cozen O'Connor asked the Court to postpone re-
mand and allow discovery on the identity of the
Names. This request contradicts the long line of ca-
selaw mandating that removal statutes be construed
narrowly, particularly where jurisdiction is based
on diversity of citizenship:

[T]he right to remove a state court action to fed-
eral court on diversity grounds is statutory ... and
must be invoked in strict conformity with stat-
utory requirements. Principles of federalism and
judicial efficiency require that, where, as here,
the removal of a state court action is premised
solely on diversity between the parties, the court
construe the removal statute narrowly, resolving
any doubts against removability. [ Bryan v. Am.
W. Airlines, 405 F.Supp.2d 218, 220
(E.D.N.Y.2005) ].

*6 Remand, not discovery, is the appropriate rem-
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edy for Cozen O'Connor's inappropriate removal.

Second, there should be a remand because Cozen
O'Connor did not comply with the rule of unanim-
ity. It advances three arguments that allegedly ex-
cuse it from having to obtain consent. Cozen
O'Connor argues that the non-service exception to
the rule of unanimity applies because plaintiff did
not properly serve process on Lloyds. Service of
process here is governed by Rule 4:4-4(b)(1) of the
New Jersey Court Rules:

If it appears by affidavit satisfying the require-
ments of R. 4:4-5(c)(2) that despite diligent effort
and inquiry personal service cannot be made ...
then, consistent with due process of law, in per-
sonam jurisdiction may be obtained over any de-
fendant as follows:

* k *

(C) mailing a copy of the summons and com-
plaint by registered or certified mail, return re-
ceipt requested, and simultaneously, by ordinary
mail to: ... (3) a corporation, partnership or unin-
corporated association that is subject to suit un-
der a recognized name, addressed to a registered
agent for service ...

Plaintiff served process on Lloyds by mailing the
summons and Complaint to Lloyds attorneys,
Mendes & Mount, on September 18, 2006. Plaintiff
filed an Affidavit of Diligent Inquiry with the Su-
perior Court on September 13, 2006. Service com-
plied with R. 4:4-4(b)(1). Cozen O'Connor argues
that plaintiff's failure to file the return receipt with
the Superior Court's clerk's office is a flaw in ser-
vice. However, R. 4:4-7 provides. “Failure to make
proof of service does not affect the validity of ser-
vice.” During oral argument before me, Mr. Priestly
confirmed that Lloyds had been served. Plaintiff's
service complied with the New Jersey Rules of
Court. Also, Lloyd's policy instructs that: “service
of process ... may be made upon: Mendes &
Mound.” Service also complied with Lloyds
policy. The non-service exception does not apply
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here.

Cozen O'Connor also argues that there is a reason-
able diligence exception to the unanimity rule that
applies here. It cites one unreported case, Laurie v.
AMTRAK, 2002 U.S. Dist. LEXIS 11838
(E.D.Pa.2002), for the proposition that the non-
service exception applies to situations where a
third-party defendant was served before the date of
the removal petition, but the removing defendant, in
the exercise of reasonable diligence, was unable to
learn of service on the third-party defendant. | will
not address whether this exception should be recog-
nized because Cozen O'Connor could have easily
learned of the service on Lloyds prior to removal.
Cozen O'Connor filed the Petition on September
29, 2006. Cozen O'Connor admits to having had
several conversations with Mr. Priestly between
September 12th and 29th, during which it sought
Mr. Priestly's consent to removal. Because Mr.
Priestly admitted during the oral argument that
Lloyds had been served, | have no reason to suspect
that he did not relay this information to Cozen
O'Connor's counsel. But even if Cozen O'Connor
did not know whether Lloyds had been served, it
could have telephoned plaintiff's attorney and
asked. Cozen O'Connor's telephone calls to Mr.
Priestly and the Superior Court Clerk do not consti-
tute reasonable diligence.

*7 Finally, Cozen O'Connor argues that the un-
known-party exception to the rule of unanimity ap-
plies because the individual Names are unknown.
However, counsel was required to obtain consent to
the removal from Lloyds itself, not just its under-
writers. Lowsley, 884 F.Supp. at 172-73 (Lloyds
brings suit “as an individual and as a representative
of the Names”). Lloyds is a known party and Cozen
O'Connor failed to obtain its consent. Therefore, re-
mand is warranted regardless of whether the indi-
vidual Names are unknown.

CONCLUSION

For the reasons set forth above, | recommend that
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this action be remanded to the Superior Court of
New Jersey, Essex County, Law Division.

Pursuant to Local Civil Rule 72.1(c)(2), the parties
have ten (10) days from receipt of this Report and
Recommendation to file and serve objections.

D.N.J.,2007.

Evanston Ins. Co. v. Cozen O'Conner, P.C.

Not Reported in F.Supp.2d, 2007 WL 869614
(D.N.J)
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