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If a Spouse is Charged With Battering, Should a Judge or a Jury Decide?

By ANDY NEWMAN

TRENTON

In Mew Jersey, a woman who has been
battered has more legal options than in
many other states, She can get a restralning
arder against ber partner at any tre of day
or night. She can obtain immedlate [inaneial
relief so that she does not have to depend an
her abuser, And often she can sue her part-
ner in a jury trial for the damage he inflict-
ad,

But if the victim is married to her bat-
terer and decides to sue him for abuse in the
course of a divorce, her right to have the
case tried before a jury is sharply limited.
On Wednesday, the New Jersey Supreme
Court heard arguments in a divorce case
between two prominent lawyers that could
change that.

Under 2 longstanding practice meant to
malke the courts more efficient and prevent
piecemeal justice, a demestic-violence suit
filed in the course of a diverce must be
heard by the family court judga who is

hearing the divorce rather than by a jury.

Lawyers [or Mary Brennan argued last
Wednesday that she should have the same
right to a jury trial as any other injured
person. Ms. Brennan has charged that her
hieshand, Joseph 5. Orban Jr, terrorized her
since shortly after their 1991 marriage anc
beat her unconscious in 1894, cutting her
head and injuring her neck and back Mr.
Orban has denied the charges and filed
countercharges af abuse, although he is not
seeking a jury trial

“The botiom line is that no sne's constitu-
tionzl rights should be abridged or limited
because of their marital status," said Beth
Ezﬂdmger. one of Ms. Brennan's attomeys

“It's a step backward.”

Altorneys for Mr. Orban asked the murt
to overturn a ruling by the appellaie panel
that granted Ms. Brennan the right to a jury
triat in August They argued on Wednesday
that allowing jury trials in divorce cases
would draw out divorce procesdings.

“The balance has already been struck,”™
said Steven Wamer, 2 lawyer for Mr. Orban.
Mr. Wamer also argued that the right to 2
jury irial is not automatic, even in personal

mjury cases.

The court could issue
its decislon any time in
the next several months.
The case is such a canten-
tious one -that the MNew
Jersey Bar Association,
which  wsually files
“friend of the <ourt™
briefs in major cases,
could not decide wlﬂch
side o suppart.

"“We were split 50.50, lit-
erally divided" said John
P. Paane Jr,, chairman of
the Bar Assaciation's
family law section “The
question of whether an individeal loges their
right to a jury just because they happen to
be married to the defendant raises net only
cost concerns but pragmatic concerns. The
family court is undergoing an analysis on
how to become more efficient, and If jury
trials are going o be parl of family court,

. it's really going to throw a monkey wrench

into moving cases in an expeditious [ash-

ion.”

M5 Brennan's lawyers
said a jury trial would not
necessarily slow a divorce
proceeding. “The family
court already has Lo hear
the tort sald Robenn
Durst, ane of the lawyers.
“The question is, How do
you try it2"

Mr. Paone said that do-
mestic violence victims
can generally expect more
generous awards from jo-
ries than from judges.

“Peaple will tell yoo
that if the injury is serious
engugh, they would rather have a jury than
a judge call the number," he said.

Though Ms, Brennan's lawyers side-
stepped questions from the Supreme Court
justices on whether they hoped a jury trial
wauld yield a higher award, Ms, Baldinger
said later that a family coert judge, armed
with knowledge of the couple's finances,
might award damages based on whal he

thought the defendant could affard.

e, Baldinger would not comment on'the
financial srakes In the case. Mr, Orban is a
lawyer for Johnson & Johnson, Ms. Brentan
waorks for the Hospital Alliance of Mew
Jercey.

Ms. Brennan's appellate court viclory in
August was tied to another appellate ruling
lasr_ year that battered wives were entitled
to separate jury trials i they could prove
that thelr injuries were “serious and signifi-
cant, resulting in permanent physical or
psy\dmtugtcal injury.”

“What these parties both are Immg far
is a clear rule” said Bruce Greenberg, &
Woedbridge lawyer and eo-author of 2 law
raview article on the right ta civil jury tridls
in Mew Jersey. “Brennan wants a clear rule
saying always yes; Orban says the rule has
always been no and should stay no."”

Mr. Greenberg said he thought the court.
might rule in Ms. Brennan’s favor.

“The Supreme Court of New Jersey has a
very strong reputation aof being progressive
and Iooking at practical realities and fair-
ness of situztions,”” he sald.



